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STATEMENT OF INTEREST OF AMICI CURIAE

This case implicates the Origination Clause of the United States
Constitution, see art. I, § 7, cl. 1, which protects vital state interests.?
The Origination Clause requires that tax bills originate in the House of
Representatives and thus ensures that federal tax decisions will be
made in the first instance by the legislators who are closest to the
people. Without the assurance of the Origination Clause, many of the
States at the Constitutional Convention of 1787 would not have agreed
to cede power to (and share sovereignty with) the new federal
government. And the amici States have continuing interests in
ensuring that the Origination Clause 1s faithfully and wvigorously
enforced.

Moreover, the amici States of Texas, Alabama, Arizona, Florida,
Idaho, Indiana, Kansas, Michigan, Nebraska, North Dakota, South
Carolina, South Dakota, and Utah were petitioners in the cases

consolidated with and decided by National Federation of Independent

Business v. Sebelius, 132 S. Ct. 2564 (2012) (“NFIB”), which is largely

dispositive of the constitutional question presented here.

1 The amici States submit this brief pursuant to [Federal Rule of Appellatd
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INTRODUCTION AND SUMMARY OF THE ARGUMENT

The question presented in this case 1s whether the Patient
Protection and Affordable Care Act (“ACA”), Pub. L. No. 111-148, 124
(2010), must comply with the Origination Clause. That
Clause provides: “All Bills for raising Revenue shall originate in the
House of Representatives; but the Senate may propose or concur with
Amendments as on other Bills.” U.S. CONST. art. I, § 7, cl. 1.

It is uncontested that the ACA passes constitutional muster only

if it 1s construed as a tax statute and only if it complies with all of the

constitutional requirements for tax statutes. See NFIB, 132 S. Ct. atl
601l (holding the ACA 1is a tax); id. at 2598 (“Even if the taxing power
enables Congress to impose a tax on not obtaining health insurance,
any tax must still comply with other requirements in the
Constitution.”). Because the ACA can exist solely as a tax statute, it
must comply with the Origination Clause, and its noncompliance with
that clause is a justiciable question. See United States v. Munoz-Flores,
195 U.S. 385, 394 (1990); Hotze v. Sebelius, No. 4:13-cv-01318, R014 WIJ

109407, at *8 n.40 (S.D. Tex. Jan. 10, 2014) (correctly recognizing “[t]he
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Supreme Court has held that Origination Clause challenges to a law
are justiciable”).

The district court nevertheless upheld the ACA on the theory that
it is a tax for purposes of NFIB and the Commerce Clause, but it is not

a tax for purposes of this case and the Origination Clause. See Hotze,

014 WI, 109407, at *10. We are aware of no case from the Supreme
Court, this Court, or any of its sister circuits that embraces such
constitutional contortionism. And as far as our research reveals, the
district court’s decision would make the ACA the first statute in the
history of the United States that Congress could pass only by relying on
its taxing power and without satisfying the Origination Clause. That
result would render meaningless a provision that formed the
foundational compromise of the Constitutional Convention of 1787, and
1t would allow the federal government to enact a $1 trillion tax statute
in open defiance of the Framers’ principal check on “Bills for raising
Revenue.” U.S. CONST. art. I, § 7, cl. 1. The district court’s judgment

should be reversed.
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ARGUMENT

1. THE ORIGINATION CLAUSE WAS AND IS AN IMPORTANT LiMIT ON
CONGRESS’S TAXING POWER

A. The Origination Clause Played A Vital Role In The
Framing Of The Constitution

The Framers were keenly aware that “the power to tax involves
the power to destroy.” McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316,
431 (1819). The Anti-Federalist Brutus was one of the first to voice
concerns that Congress’s taxing “power, exercised without limitation,
will introduce itself into every corner of the city, and country,” and it
will “reach[] every person in the community in every conceivable
circumstance, and lay[] hold of every species of property they possess,
and [will have] no bounds set to it, but the discretion of those who
exercise 1t.” Brutus VI, in 1 THE DEBATE ON THE CONSTITUTION 613, 617
(Bernard Bailyn ed., 1993). In response, the Framers put that
boundless and potentially destructive power into the hands of the
House of Representatives, on the theory that its members “were chosen
by the people, and supposed to be the best acquainted with their
interest and ability.” 1 ANNALS OF CONG. 65 (1789) (Joseph Gales ed.,
1834); see also THE FEDERALIST NO. 66, at 401-02 (Alexander Hamilton)

(C. Kessler ed., 2003) (noting that Origination Clause was the

1
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Constitution’s principal check on the Senate’s power and the people’s
primary protection against unpopular taxes).

The injustices of the King's taxes gave the Framers a keen
understanding of the power of the purse, and they were at pains to
ensure that such power resided as close as possible to the people:

The House of Representatives cannot only refuse, but they
alone can propose, the supplies requisite for the support of
government. They, in a word, hold the purse that powerful
instrument by which we behold, in the history of the British
Constitution, an infant and humble representation of the
people gradually enlarging the sphere of its activity and
importance, and finally reducing, as far as it seems to have
wished, all the overgrown prerogatives of the other branches
of the government. This power over the purse may, in fact,
be regarded as the most complete and effectual weapon with
which any constitution can arm the 1mmediate
representatives of the people, for obtaining a redress of every
grievance, and for carrying into effect every just and
salutary measure.

THE FEDERALIST NO. 58, at 356-57 (James Madison) (C. Kessler ed.,
2003). The Framers feared that, if the less-accountable Senate could
originate tax laws, Senators would “hatch their mischievous projects,
for their own purposes, and have their money bills ready cut & dried, (to
use a common phrase) for the meeting of the H. of Representatives.”
JAMES MADISON, NOTES ON DEBATES IN THE FEDERAL CONVENTION OF

1787, at 443 (Norton & Co. ed., 1969).
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Without the Origination Clause, large and powerful States like
Virginia and New York likely would not have agreed to the “Great
Compromise,” which gave States proportional representation in the
House and equal representation in the Senate. See Rebecca M. Kysar,
On the Constitutionality of Tax Treaties, 38 YALE J. INT'L L. 1, 2 (2013)
(“So important was the issue that the decision to originate revenue bills
in the lower house of Congress constituted a cornerstone of the Great
Compromise, thus birthing the representational structure of our
country.”); 2 M. FARRAND, THE RECORDS OF THE FEDERAL CONVENTION OF
1787, at 514 (1911) (“[M]embers from large States set great value on
this privilege of originating money bills.”). The Origination Clause
assured large States that the House — where Virginia and New York
would enjoy relatively greater influence — would be at least as strong
as the Senate. Kysar, Tax Treaties, supra, at 8; see also J. Michael
Medina, The Origination Clause in the American Constitution: A
Comparative Survey, 23 TULSA L.J. 165, 171 (1987) (“Without the
reposing of the revenue power in the House, the Senate would most
likely have not been granted the appointment and treaty powers.”).

And the Origination Clause was the principal form of “compensation”
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that the small States gave “to large states in consideration for their
acquiescence in the state-based, rather than proportional, composition
of the Senate.” Adrian Vermeule, The Constitutional Law of
Congressional Procedure, 71 U. CHI. L. REV. 361, 422 (2004).

Without the Origination Clause, the entire Constitution likely
would have been scotched. As then-Congressman James A. Garfield
said, “it was the pivot on which turned the first great compromise of the
Constitution, and the chief consideration on which the last was settled.”
CoNG. GLOBE (appendix) 41st Cong., 3d Sess. 265 (1871) (statement of
Rep. Garfield); see also Jonathan Rosenberg, The Origination Clause,
the Tax Equity and Fiscal Responsibility Act of 1982, and the Role of the
Judiciary, 78 Nw. U. L. REV. 419, 423 (1983) (“Several delegates
thought the House’s exclusive privilege to originate revenue bills to be
so critical that they were willing to jeopardize the entire Convention
rather than surrender on the issue.”). The Origination Clause thus lies
at the heart of the very existence of the Constitution and our bicameral

Congress.
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B. The Origination Clause Remains An Important
Component Of Our Government’s Balance Of Powers

The Origination Clause is not merely an artifact of the Founding.
The clause continues to play a vital role in our constitutional system,
and federal courts are duty-bound to enforce it. That is true both
because the Supreme Court has held as much and because the
justifications for the Framers’ bicameral compromise are no less
prevalent today than in 1787.

1. Origination Clause claims are justiciable

By now it 1s well-settled that civil plaintiffs can challenge the
constitutionality of statutes for failure to comply with the Origination

Clause, just as they can challenge laws that violate, say, the Bill of

Rights. See, e.g., Munoz-Flores, 495 U.S. at 397 (“A law passed in
violation of the Origination Clause would thus be no more immune from
judicial scrutiny because it was passed by both Houses and signed by
the President than would be a law passed in violation of the First
Amendment.”). And it is equally well-settled that federal courts cannot
shrink from their responsibility to enforce the Origination Clause just

because it implicates the legislative process or the separation of powers.

See, e.g., Zivotofsky ex rel. Zivotofsky v. Clinton, 132 S. Ct. 1421, 14217
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(2012) (“In general, the Judiciary has a responsibility to decide cases
properly before it, even those it would gladly avoid.” (internal quotation
marks omitted)); id. at 1430 (reversing the D.C. Circuit’s attempt to

dodge a constitutional question under the political-question doctrine);

Sprint Commc’ns, Inc. v. Jacobs, 134 S. Ct. 584, 590-91 (2013) (“Federal

courts, it was early and famously said, have no more right to decline the
exercise of jurisdiction which is given, than to usurp that which is not
given. dJurisdiction existing, this Court has cautioned, a federal court’s
obligation to hear and decide a case is virtually unflagging.” (citations
and internal quotation marks omitted)).

Correlatively, federal courts must interpret the Origination
Clause to impose meaningful limits on Congress. When it comes to
constitutional doctrine, the Supreme Court remonstrates at the notion

that its glosses on the Constitution are toothless. See, e.g., Ring v.

Arizona, 536 U.S. 584, 604 (2002) (condemning Arizona’s argument

because, if accepted, “Apprendi would be reduced to a meaningless and

formalistic rule” (internal quotation marks omitted)); Dickerson uv.

United States, 530 U.S. 428, 43738 (2000) (invalidating a statute that

conflicted with Miranda’s “prophylactic” rule). That result applies a
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fortiori to the Origination Clause, which is not a judge-made
prophylaxis. And it requires the Court to reject interpretations of the

Origination Clause that render it a “meaningless and formalistic rule.”

Ring, 536 U.S. at 604.

2. The Origination Clause is as important today as it was
at the Founding

Today, no less than in 1787, the House should wield the power of

the purse because it remains more connected to the people. See NFIB,

132 S. Ct. at 2655 (Scalia, J., dissenting) (“[Tax increases] must

originate in the legislative body most accountable to the people, where
legislators must weigh the need for the tax against the terrible price
they might pay at their next election, which is never more than two
years off.”); see also Kysar, Tax Treaties, supra, at 41 (“[T]he primary
consideration in exchange for the Origination Clause was, after all, the
geographic apportionment of the Senate. ... Representatives are more
immediately and directly accountable to their constituents, who can
effectuate a change in representation frequently. The Senate, by
contrast, is more insulated from popular opinion.”); Thomas L. Jipping,
TEFRA and the Origination Clause: Taking the Oath Seriously, 35

BUFF. L. REV. 633, 661 (1986) (“Although Senators are now chosen by
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direct election, the major factors cited by Madison remain as true today
as they were in 1787: representation in the House is by population, the
House contains more members, and its members return more frequently
to the people for approval at the polls.”).

The Origination Clause embodies a “classical model” of passing
revenue legislation that ensures careful congressional scrutiny of new
tax laws:

[The Origination Clause] establishes a norm — the classical

model — in which the Congress takes a careful, predictable,

sequential approach to revenue legislation: the House Ways

and Means Committee holds hearings and reports a bill to

the full House; the Senate refers the bill to the Finance

Committee, which holds further hearings, amends the House

bill, and reports the amended bill to the full Senate for

further debate and amendment; and finally there is a
conference to resolve the differences.

Michael W. Evans, “A Source of Frequent and Obstinate Altercations’
The History and Application of the Origination Clause, 105 TAX NOTES,
Nov. 2004, available at http://www.taxhistory.org/thp/readings.nsf/
ArtWeb/8149692C128846EF85256F5F000F3D67?. Circumventing this
classical model “tends to reduce the democratic character of tax laws”

and “produces negative political economy consequences.” Rebecca M.
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Kysar, Reconciling Congress to Tax Reform, 88 NOTRE DAME L. REV.
2121, 2143 (2013).

This “classical model” is especially beneficial because it fully
involves the congressional committees and other entities with the
appropriate experience and expertise. When Congress takes a shortcut,
the salutary influence of these entities is compromised. See id. (fast-
track reconciliation process “may also lessen the impact of two sources
of expert information critical to tax reform efforts — the Treasury
Department and the Joint Committee of Taxation” and “takes away the
time necessary to design and effectuate such change in a careful
manner”’); see also Evans, supra (“[W]ithin the House and Senate
themselves, the Origination Clause strengthens the hand of the tax
committees. That is especially true in the Senate, where the committee
with jurisdiction usually has relatively little control over floor
amendments.”).

The Origination Clause fosters a healthy relationship between the
two houses of Congress. The House’s ability to originate revenue
legislation continues to provide an important balance to the Senate’s

unique powers, just as it did during the Great Compromise. See

12
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Jipping, supra, at 661 (“[Tlhe powers of the Senate (trying
impeachments, treaty and appointment confirmation, etc.) are the
same, as 1s the need to counterbalance them with the origination power.
Thus, the original reasoning supporting the origination clause remains
valid and argues for its continued enforcement.”) (footnote omitted).
Although the Senate must concur before a revenue bill becomes
law, the House’s origination powers give it an edge in setting the
revenue agenda. “The Senate, after all, cannot act formally on revenue
legislation until the House does so. This dynamic bestows upon the
House the ability to dictate or control the policy agenda, or, in terms of
political game theory, gives them first-mover advantage.” Kysar, Tax
Treaties, supra, at 40 (footnote omitted) (quoting Vermeule, supra, at
424); see also Evans, supra (“[E]ven when the classical model is not
followed, the Origination Clause enhances the power of the House
relative to the Senate. The House has its hand on the spigot — unless
the House begins the process by passing a revenue bill, the Senate

cannot respond.”).

13
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II. THE DISTRICT COURTS DECISION RENDERS MEANINGLESS THE
ORIGINATION CLAUSE

A. The ACA Violates The Original Meaning Of The
Origination Clause

The ACA illustrates the precise ills that the Origination Clause
was intended to remedy. When Representative Rangel introduced H.R.
3590 on September 17, 2009, it was called the “Service Members Home
Ownership Tax Act of 2009.” See Ex. A. It was six pages long, and it
gave certain tax breaks to home-owners serving in the military. See id.
By a voice vote of 416-0, the House passed the bill on October 8, 2009,
and the enrolled version was eight pages long. See Ex. B. About one
month later, on November 19, 2009, the Senate struck every single
word of H.R. 3590, deleted any reference to members of the military or
home-ownership tax breaks, and substituted a 2,074-page “amendment”
that we now know as the ACA. See Ex. C.2

Insulated from the more-immediate political accountability facing
members of the House, the ACA’s supporters in the Senate then
brokered a series of quid-pro-quo deals that would blush the cheeks of

the Origination Clause’s framers. Those “backroom deals” came in

2 For convenience, the States have appended only the first and last pages of the

PN 14

Senate’s “amendment.”
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various forms and carried various monikers — including “the Louisiana
Purchase,” “the Cornhusker Kickback,” “Gator Aid,” “lowa Pork,”
“Omaha Prime Cuts,” “Handout Montana,” “the U Con,” “the Bayh Off,”
and “Cash for Cloture.” See, e.g., Dana Milbank, Looking Out for
Number One (Hundred Million), WASH. POST, Dec. 22, 2009, at A2. But
the colorfully named deals all had one thing in common: they occurred
in the Senate, far from the House and “the immediate representatives of
the people.” THE FEDERALIST NoO. 58, at 357. The Senators who made
those deals knew that they could delay their political accountability for
years into the future.? And they exploited that lack of political
accountability to pass a raft of taxes that “reaches every person in the
community in every conceivable circumstance, and lays hold of every
species of property they possess, and which has no bounds set to it, but
the discretion of those who exercise it.” Brutus VI, supra, at 617.
Indeed, according to the Congressional Budget Office (“CBO”), the

Senate-originated ACA contains more than $1 trillion in new taxes. See

3 For example, Sen. Tom Harkin (D-Iowa) (“Iowa Pork”) and Sen. Max Baucus
(D-Mont.) (“Handout Montana”) would not have faced their first post-ACA reelection
battles until November 2014. And Sen. Ben Nelson (D-Neb.) (“Cornhusker
Kickback”) would not have faced reelection until November 2012. But all three of
them announced their retirements after voting for the ACA.
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Letter from Douglas M. Elmendorf, Dir. of the CBO, to the Hon. John
Boehner, Speaker of the House at 3 (July 24, 2012) (attached as Ex. D).
In contravention of the Framers’ plan, public scrutiny and blame
for that $1 trillion tax bill fell on the Senate instead of the more-
politically-accountable House.* And for their part, House members

seemed all-too-glad to avoid the political heat. See, e.g., John E. Calfee,

4 A small sample of the news coverage shows that virtually every major
newspaper in the United States attributed the ACA to the Senate, not the House.
See, e.g., Noam N. Levey & Janet Hook, Democrats Step up Efforts to Swiftly Pass
Health Bill, L.A. TIMES, Mar. 16, 2010, at A1 (“Senate healthcare bill”); Robert Pear
& David M. Herszenhorn, Pelosi Predicts House Will Pass Health Care Overhaul in
Next 10 Days, N.Y. TIMES, Mar. 13, 2010, at A12 (“Senate health bill”); Healthcare
Overhaul Bill “May Be on Life Support,” MIAMI HERALD, Jan. 22, 2010, at Al
(“Senate’s healthcare bill”); Carl Campanile, Pelosi: Senate Health Bill Needs
Overhaul, N.Y. P0OST, Jan. 22, 2010, at 6; Beth Healy, “Cadillac” Tax on Hatchback
Care?, BoS. GLOBE, Jan. 15, 2010, Business, at 5 (“Senate’s health overhaul bill”);
John Fritze, Rising Health Care Spending Slows, USA TODAY, Jan. 5, 2010, at 1A
(“Senate health bill”); James Oliphant, White House Works to Placate Liberals on
Health Bill, CHI. TRIBUNE, Dec. 18, 2009, at C20 (“Senate health care legislation”);
William McKenzie, Op-Ed., No Sense of Sacrifice, DALLAS MORNING NEWS, Dec. 15,
2009, at A19 (“Senate’s health bill”); Lisa Wangsness, Senate Health Bill Stalls as
Costs are Figured, BoS. GLOBE, Dec. 10, 2009, at 2; Noam N. Levey & Bruce Japsen,
Medicare Boosts Bill’s Prospects, L.A. TIMES, Dec. 10, 2009, at Al (“Senate
healthcare bill”); Joe Davidson, Union Leaders Step Up Fight Against Excise Tax,
WASH. PosT, Dec. 9, 2009, at A25 (“the Senate bill to overhaul the nation's health
insurance system”); Janet Hook, Senate Health Debate Begins, CHI. TRIBUNE, Dec. 1,
2009, at C4 (referring to “the Senate bill” as “landmark legislation to overhaul the
nation’s health care system”); Jose Pagliery, Doctors’ Group Blasts Senate
Healthcare Bill in Front of Freedom Tower, MIAMI HERALD, Nov. 22, 2009, at A2;
Lynsi Burton, Senate Health Bill Limits Immigrants, HOUS. CHRONICLE, Nov. 21,
2009, at Al; Greg Hitt, Senate Health Bill is Outlined by Reid, WALL ST. J., Nov. 19,
2009, at A3; Katharine Q. Seelye, Employer Mandate Becomes Sticky Issue in
Reconciling Bills, N.Y. TIMES, Nov. 1, 2009, at A33 (referring to the “bill produced
by the Senate health committee” and the “Finance Committee bill”); Karen E.
Crummy, Senate’s Health Bill Closes Illegal-Immigrant Loopholes, DENVER POST,
Sept. 17, 2009, at A10.
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Reform through Reconciliation — Worse than Imagined, THE AMERICAN
(Mar. 19, 2010) (“Let us forget the weirdest part, in which the House
plans to vote not to vote (that’s not a typo) on the Senate bill in order to
dilute members’ responsibility for passing the Senate bill.”). That is
exact opposite of what the Origination Clause was supposed to do.

Not only does the ACA violate the Framers’ understanding of the
Origination Clause, it also violates the longstanding understanding of
both houses of Congress:

The precedents and practices of the House apply a broad

standard and construe the House’s prerogatives broadly to

include any “meaningful revenue proposal.” This standard is
based on whether the measure in question has revenue-
affecting potential, and not simply whether it would raise or
lower revenues directly. As a result, the House includes
within the definition of revenue legislation not only direct
changes in the tax code, but also any fees paid to the
government that are not payments for a specific service, and
any change in import restrictions, because of the potential

impact on tariff revenues. The precedents of the Senate
reflect a similar understanding.

JAMES V. SATURNO, THE ORIGINATION CLAUSE OF THE U.S. CONSTITUTION:
INTERPRETATION AND ENFORCEMENT (Cong. Research Serv., RL31399)
(Mar. 15, 2011); accord 2 ASHER C. HINDS, PRECEDENTS OF THE HOUSE OF
REPRESENTATIVES OF THE UNITED STATES § 1489, at 949-53 (1907).

Whatever else might be said about the ACA, it certainly constitutes a
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“meaningful revenue proposal.” Accordingly, both the original meaning
of the Origination Clause and its historical understanding in both
houses of Congress condemn the ACA as unconstitutional.

B. The District Court’s Justifications For Upholding The
ACA Are Wrong

Against the original and longstanding meaning of the Origination
Clause, the district court offered three justifications for upholding the
ACA: (1) it should not be considered a tax statute because its “purpose”
1s not to levy taxes; (2) this Court’s precedents under the Tax Equity
and Fiscal Responsibility Act of 1982 are controlling; and (3) the Senate
can “gut-and-amend” a House-originated tax bill without offending the
Origination Clause. All three of those justifications are meritless.

1. The ACA 1s a tax statute

First, neither the federal government nor the district court can
avoid the Origination Clause by pretending that the ACA is not a tax

statute. In NFIB, a five-justice majority agreed that the ACA exceeded

Congress’s power under the Commerce Clause. See [132 S. Ct. at 2591
(opinion of Roberts, C.d.), (oint dissent by Scalia, Kennedy,
Thomas, and Alito, JdJ.). A different five-justice majority upheld the

statute only under Congress’s power to tax. Id. at 2600. We are aware
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of no case that supports construing a statute as a tax to save it from one
constitutional attack and as not a tax to save it from another.> And it is
precisely because the ACA is a tax that NFIB requires invalidating it
here; as the Supreme Court emphasized, “[e]ven if the taxing power
enables Congress to impose a tax on not obtaining health insurance,
any tax must still comply with other requirements in the Constitution,”
id. at 2598 (emphasis added) — including the Origination Clause.

The district court tried to avoid NFIB and the Origination Clause
by saying, “[ijn its Origination Clause jurisprudence, the Supreme

Court has paid particular attention to the overarching purpose of the

challenged bills.” Hotze, 2014 WL 109407, at *9. The district court’s

point seems to be that, under the Supreme Court’s Origination Clause

5 It 1s true that NFIB construed the ACA as a tax under Congress’s
constitutional taxing power and as not a tax under the Anti-Injunction Act,
U.S.C. § 7421(a) (“AIA”). See [132 S. Ct. at 2594. But NFIB explained that there is
nothing inconsistent about that because “[i]t 1s up to Congress whether to apply the
Anti-Injunction Act to any particular statute, so it makes sense to be guided by
Congress’s choice of label on that question.” Id. Because Congress chose to label
the ACA’s “shared responsibility payment” as a “penalty,” the Court concluded that
it was not a “tax” under the AIA. Id. at 2582—-83. But Congress’s label “does not . . .
control whether an exaction is within Congress’s constitutional power to tax.” Id. at
2594 (emphasis added). When it comes to Congress’s constitutional authority to
enact a tax, the Court instead looks at the underlying “substance and application” of
the statute. Id. at 2595 (internal quotation marks omitted). It would be surpassing
strange to hold that the “substance and application” of the ACA changes based on
type of constitutional challenge mounted against it. And the United States cites no
authority for that heads-I-win-tails-you-lose theory of constitutional interpretation.
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doctrine, the ACA 1is not really a tax statute if it has a non-tax “purpose”
and “only ‘incidentally’ create[s] revenue.” Id.

But not one of the cases cited by the district court addresses the
question presented here — namely, whether Congress could act
exclusively pursuant to its taxing power and nonetheless avoid the
Origination Clause’s strictures. Indeed, in all of the district court’s
cases, Congress had another, independent, and non-tax basis for

passing the law at issue. See Twin City Nat’l Bank of New Brighton v.

Nebecker, 167 U.S. 196 (1897) (National Bank Act of 1864; authorized

by the Commerce Clause); Millard v. Roberts, 202 U.S. 429 (1906) (laws

pertaining to District of Columbia railroads; authorized by the

Commerce Clause and art. I, § 8, cl. 17); Munoz-Flores, 195 1U.S. 385
(Victims of Crime Act of 1984; authorized by the Commerce Clause and
Congress’s plenary authority over aliens); see also Timothy Sandefur,
So It’s a Tax, Now What?: Some of the Problems Remaining After NFIB
v. Sebelius, 17 TEX. REvV. L. & PoL. 203, 233 (2013) (noting that

Origination Clause does not apply where penalty is “an adjunct to a
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statute imposed under a different enumerated power”).6 But where, as
here, the ACA’s constitutionality turns solely on whether it complies

with the Constitution’s limits on Congress’s taxing power, the statute

must comply with the Origination Clause. See NFIB, [132 S. Ct. at 2598
(“Even if the taxing power enables Congress to impose a tax on not
obtaining health insurance, any tax must still comply with other
requirements in the Constitution.”).

2. The TEFRA cases are not to the contrary

The district court appeared to think that it could ignore NFIB and
the Constitution’s restrictions on tax statutes because this Court and

one of 1its sister circuits previously rejected Origination Clause

challenges to the Tax Equity and Fiscal Responsibility Act of 1982

(“TEFRA”). See Hotze, 2014 WL 109407, at *11 (citing Texas Ass’n of

Concerned Taxpayers, Inc. v. United States, [172 F.2d 163 (5th Cir. 1985)

(“TACT”); Armstrong v. United States, {159 F.2d 1378 (9th Cir. 1985)).

6 See also United States v. Norton, 91 U.S. 566, 568-69 (1875) (implying that
postal money-order act is not a revenue law under Origination Clause). Several
courts of appeals have held that laws were not “Bills for raising Revenue,” but
again, these laws were not passed solely pursuant to Congress’s taxing power. See
Sperry Corp. v. United States, 825 F.2d 399 (Fed. Cir. 1991) (Iran Claims
Settlement Act); State of S.C. ex rel. Tindal v. Block, [117 F.2d 874 (4th Cir. 1983)
(Agriculture Act of 1949); Bertelsen v. White, b5 F.2d 714 (1st Cir. 1933) (section 23
of the Merchant Marine Act).
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The district court’s reliance on TACT is troubling because the Supreme

Court effectively overruled it more than two decades ago. Compare

TACT, 172 F.2d at 167 (holding Origination Clause challenge “poses a

nonjusticiable political question”), with Munoz-Flores, 195 U.S. at 396

(holding Origination Clause challenge “has none of the characteristics

that Baker v. Carr [, B69 U.S. 184 (1962),] identified as essential to a
finding that a case raises a political question. It is therefore
justiciable.”).

Moreover, even if they had not been overruled, the TEFRA cases
would provide no support for the district court’s judgment. As with the
other Origination Clause cases cited by the district court (including
Nebecker and Millard), the TEFRA cases likewise did not present the
question whether Congress could act exclusively under its taxing power
and nonetheless avoid compliance with the Origination Clause. For

example, the TEFRA provision at issue in TACT was a $3.11 exaction

for telephone calls. See 772 F.2d at 164. Likewise, the TEFRA

provision at issue in Armstrong was a $5.18 exaction for commercial

airline tickets. See (759 F.2d at 1379. In both of those cases, Congress

did not need to rely on its taxing power because both exactions were
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independently authorized by the Commerce Clause. See, e.g., United

States v. Ho, B11 F.3d 589, 597 (5th Cir. 2002) (Commerce Clause

allows Congress to regulate “channels of interstate commerce,” which
include “air routes . . . and telecommunications networks”).
But when — as with the ACA — Congress cannot enact a statute

using its Commerce Clause powers, it necessarily must fall back on its

broader authority to impose taxes. See NFIB, 132 S. Ct. at 2600 (noting
“the breadth of Congress’s power to tax is greater than its power to
regulate commerce”). While Congress’s taxing power is substantively
broader than its commerce power, the former is nonetheless subject to
all of the procedural safeguards that the Constitution imposes on taxes.
See id. at 2598 (noting “any tax must still comply with other
requirements in the Constitution”). Because TEFRA’s exactions on
instrumentalities of commerce (like plane and phones) were valid under
the Commerce Clause, the courts did not need to consider whether
Congress could impose the charges using only its taxing power and, if
so, whether the Origination Clause would have applied.

In short, as far as the amici States are aware, no federal appellate

court ever has held that a law authorized solely by Congress’s taxing
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power need not originate in the House of Representatives. And this
Court should not be the first.

3. The Senate’s ‘gut-and-amend” practice would gut the
Origination Clause

Finally, the Senate cannot avoid the Origination Clause by taking
a six-page House bill like H.R. 3590, striking every single word,
mserting a $1 trillion tax statute spanning 2,074 pages, and then
claiming that the bill “originated” in the House. Compare Ex. A, with
Ex. C. The Senate has an obvious fondness of the “gut-and-amend”
procedure because it allows the upper house of Congress to arrogate to
itself the power of the purse and to propose taxes without the more-
immediate political accountability that constrains the House of
Representatives — all under the pretense of “propos[ing] or concur[ing]
with amendments as on other Bills.” U.S. CONST. art. I, § 7, cl. 1. But
the fact that the Senate likes it doesn’t make it constitutional.

To the contrary, Congress’s historical practice suggests that gut-
and-amend violates the Origination Clause. For example, in 1872, the
House passed a 32-word bill repealing a tax on tea — a fitting use of the
Origination Clause given the centrality of tea taxes to both the

American Revolution and the Constitutional Convention that gave us
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Article I, § 7, cl. 1. See 2 A. HINDS, supra, § 1489 at 950. The Senate
gutted the bill and “amended” it by adding a 20-page overhaul of the tax
code. Id. Consistent with a century of precedent, the House fiercely
protested the Senate’s transgression of the Origination Clause. Then-
Representative James A. Garfield explained:
If there had been no precedent in the case, I should say that
a House bill relating solely to revenue on salt could not be
amended by adding to it clauses raising revenue on textile
fabrics, but that all the amendments of the Senate should
relate to the duty on salt. To admit that the Senate can take
a House bill consisting of two lines, relating specifically and
solely to a single article, and can graft upon them in the
name of an amendment a whole system of tariff and internal
taxation, is to say that they may exploit all the meaning out
of the clause of the Constitution which we are now,

considering, and may rob the House of the last vestige of its
rights under that clause.

Id. And Garfield won the battle; the Senate’s proposed overhaul died on
the vine.

Some say that the House’s successful defense of its prerogatives
under the Origination Clause proves that the political process works
and that judicial enforcement is all-but-unnecessary. See Rebecca M.
Kysar, The ‘Shell Bill’ Game: Avoidance and the Origination Clause, 91
WASH. U. L. REv. __ (forthcoming 2014), available at http://papers.ssrn.

com/sol3/papers.cfm?abstract_1d=2271261 (arguing that the Origination
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Clause should be all-but-nonjusticiable); ¢f. Hotze, 2014 WL 109401, at

*11 (relying on Kysar’s concept of the “shell bill”); Sissel v. Department

of Health & Human Servs., 951 F. Supp. 2d 159, 171 (D.D.C. 2013)

(same). But while law professors are free to ignore Supreme Court

precedent, federal courts are not. As noted above, it is by now beyond
cavil that Origination Clause claims are justiciable, and they are not

barred by the political-question doctrine. Compare Munoz-Flores, o5

IU.S. at 396 (holding Origination Clause is not “a political question”),
with Kysar, Shell Bill, supra, at 55 (arguing Origination Clause is “a
variation on the political question doctrine”); see also Part 1.B.1, supra.
In fact, judicial enforcement of the Origination Clause 1is
particularly important in light of historical evidence that every member
of the House is not as constitutionally vigilant as Rep. Garfield was.
See Kysar, Shell Bill, supra, at 32 (claiming that twentieth-century
House members sometimes did not object to the Senate’s violations of
the Origination Clause). After all, members of the House sometimes
might prefer to avoid originating unpopular tax bills, choosing instead
to ask their less-accountable counterparts in the Senate to carry their

fiscal water. See Priscilla Zotti & Nicholas Schmitz, The Origination
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Clause: Meaning, Precedent, and Theory from the 12th Century to the
21st Century, 3 BRITISH J. AM. LEGAL STUDIES 71, 107 (2014). That
attempt to avoid political accountability over tax questions is the
precise reason that the Framers adopted the Origination Clause, and
the federal courts cannot allow the houses of Congress to conspire to
defeat the Constitution’s foundational compromise. See, e.g., INS v.

Chadha, 462 U.S. 919, 94142 (1983) (“No policy underlying the

political question doctrine suggests that Congress or the Executive, or

both acting in concert and in compliance with Art. I, can decide the
constitutionality of a statute; that is a decision for the courts.”).
Nor can the district court construe the Senate’s penchant for gut-

and-amend as a permissible effort to “amend” House bills. Cf. Hotze,

2014 WI, 109407, at *11-12 (concluding the opposite). After requiring
that “[a]ll Bills for raising Revenue shall originate in the House of
Representatives,” the Origination Clause says that “the Senate may
propose or concur with Amendments as on other Bills.” U.S. CONST.
art. I, § 7, cl. 1. But it is undisputable that the Senate cannot propose
just any amendment, and it is a justiciable legal question whether any

Senate amendment is germane to the House-originated bill. See Flint v.
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Stone Tracy Co., 220 U.S. 107, 143 (1911); accord Zotti & Schmitz,

supra, at 106 (“If there were no germaneness requirement, then the
Origination Clause would be wholly superfluous.”). Indeed, if the
Senate could gut the House’s tax on salt and “amend” it with a tax on
textiles, then the Origination Clause would be a mere paper tiger. See 2
A. HINDS, supra, § 1489 at 950 (statement of Rep. Garfield). That
conclusion applies a fortiori to the Senate’s effort to gut a six-page bill
on military servicepersons’ home-buyer credits and “amend” it with

2,000-page healthcare tax.

At bottom, the question in this case is whether the Origination
Clause has any meaning. Given its constitutional provenance, its
centrality to the Founding, and its undeniable import for over two
centuries, the answer must be yes. And given that the federal courts
are obligated to adjudicate claims under the Origination Clause, federal
courts must give meaningful effect to the constitutional provision —

rather than reading it, as the defendants would, to be a “meaningless

and formalistic rule.” Ring, 536 U.S. at 604. If the Origination Clause

means anything, it must mean that the ACA 1is unconstitutional.
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CONCLUSION

The judgment of the district court should be reversed.
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States Court of Appeals for the Fifth Circuit, via the Court’s CM/ECF
Document Filing System, https://ecf.cab.uscourts.gov/.

Counsel further certifies that (1) required privacy redactions have
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111TH CONGRESS
L8 H, R. 3590

To amend the Internal Revenue Code of 1986 to modify the first-time home-
buyers credit in the case of members of the Armed Forces and certain
other Federal employees, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

SEPTEMBER 17, 2009
Mr. RANGEL (for himself, Mr. SKELTON, Mr. BLUMENAUER, Mr. KiND, Mr.
JONES, Mr. KAGEN, Mr. STARK, Mr. LEVIN, Mr. McDERMOTT, Mr.
LEwIs of Georgia, Mr. NEAL of Massachusetts, Mr. TANNER, Mr.
BrCERRA, Mr. DogaETT, Mr. POMEROY, Mr. THOMPSON of California,
Mr. LARSON of Connecticut, Mr. PASCRELL, Ms. BERKLEY, Mr. CROW-
LEY, Mr. MEEK of Florida, Mr. VAN HOLLEN, Ms. SCHOWARTZ, Mr.
Davis of Alabama, Mr. Davis of Illinois, Mr. ETHERIDGE, Ms. LINDA
T. SANCHEZ of California, Mr. HIGGINS, Mr. YARMUTH, and Ms. GINNY
BROWN-WAITE of Florida) introduced the following bill; which was re-

ferred to the Committee on Ways and Means

A BILL

To amend the Internal Revenue Code of 1986 to modify
the first-time homebuyers credit in the case of members
of the Armed Forces and certain other Federal employ-

ees, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 twes of the United States of America in Congress assembled,
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1 SECTION 1. SHORT TITLE.

2 This Act may be cited as the “Service Members
3 Home Ownership Tax Act of 2009,

4 SEC. 2. WAIVER OF RECAPTURE OF FIRST-TIME HOME-
5 BUYER CREDIT FOR INDIVIDUALS ON QUALI-
6 FIED OFFICIAL EXTENDED DUTY.

7 (a) IN GENERAL.—Paragraph (4) of section 36(f) of
8 the Internal Revenue Code of 1986 is amended by adding
9 at the end the following new subparagraph:

10 “(E) SPECIAL RULE FOR MEMBERS OF
11 THE ARMED FORCES, ETC.—

12 “(1) IN GENERAL.—In the case of the
13 disposition of a principal residence by an
14 individual (or a cessation referred to in
15 paragraph (2)) after December 31, 2008,
16 in connection with Government orders re-
17 ceived by such individual, or such individ-
18 ual’s spouse, for qualified official extended
19 duty service—
20 “(I) paragraph (2) and sub-
21 section (d)(2) shall not apply to such
22 disposition (or cessation), and

23 “(II) 1if such residence was ac-
24 quired before January 1, 2009, para-
25 oraph (1) shall not apply to the tax-
26 able year in which such disposition (or

*HR 3590 IH
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3

| cessation) oceurs or any subsequent
2 taxable year.

3 “(11) QUALIFIED OFFICIAL EXTENDED
4 DUTY SERVICE.—For purposes of this sec-
5 tion, the term ‘qualified official extended
6 duty service’” means service on qualified of-
7 fical extended duty as—

8 “(I) a member of the uniformed
9 services,
10 “(IT) a member of the Foreign
11 Service of the United States, or
12 “(IIT) as an employee of the in-
13 telligence community.
14 “(i11) DEFINITIONS.—Any term used
15 in this subparagraph which is also used in
16 paragraph (9) of section 121(d) shall have
17 the same meaning as when used in such
18 paragraph.”.
19 (b) EFFECTIVE DATE.—The amendment made by

20 this section shall apply to dispositions and cessations after

21 December 31, 2008.

*HR 3590 IH
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4
SEC. 3. EXTENSION OF FIRST-TIME HOMEBUYER CREDIT

FOR INDIVIDUALS ON QUALIFIED OFFICIAL
EXTENDED DUTY OUTSIDE THE UNITED
STATES.
(a) IN GENERAL.—Subsection (h) of section 36 of the
Internal Revenue Code of 1986 is amended—
(1) by striking “This section” and inserting the
following:
“(1) IN GENERAL.—This section”, and
(2) by adding at the end the following:
“(2) SPECIAL RULES FOR INDIVIDUALS ON

QUALIFIED OFFICIAL EXTENDED DUTY OUTSIDE

THE UNITED STATES.—In the case of any individual
who serves on qualified official extended duty service
outside the United States for at least 90 days in cal-
endar year 2009 and, if married, such individual’s
spouse—

“(A) paragraph (1) shall be applied by
substituting ‘December 1, 2010 for ‘December
1, 2009,

“(B) subsection (f)(4)(D) shall be applied
by substituting ‘December 1, 2010 for ‘Decem-
ber 1, 2009’, and

“(C) in lieu of subsection (g), in the case

of a purchase of a principal residence after De-

cember 31, 2009, and before July 1, 2010, the

*HR 3590 IH
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| taxpayer may elect to treat such purchase as
2 made on December 31, 2009, for purposes of
3 this section (other than subsections (¢) and
4 (£)(4)(D)).”.
5 (b) COORDINATION WITH FIRST-TIME HOMEBUYER
6 CREDIT FOR DISTRICT OF COLUMBIA.—Paragraph (4) of
7 section 1400C(e) of such Code is amended by inserting
8 “(December 1, 2010, in the case of a purchase subject
9 to section 36(h)(2))” after “December 1, 2009”.

10 (¢) EFFECTIVE DATE.—The amendments made by

I1 this section shall apply to residences purchased after No-

12 vember 30, 2009.

13 SEC. 4. EXCLUSION FROM GROSS INCOME OF QUALIFIED

14 MILITARY BASE REALIGNMENT AND CLO-

15 SURE FRINGE.

16 (a) IN GENERAL.—Subsection (n) of section 132 of

17 the Internal Revenue Code of 1986 is amended—

18 (1) in subparagraph (1) by striking “this sub-

19 section) to offset the adverse effects on housing val-

20 ues as a result of a military base realignment or clo-

21 sure” and inserting ‘“‘the American Recovery and

22 Reinvestment Tax Act of 2009)”, and

23 (2) in subparagraph (2) by striking “clause (1)

24 of”.

*HR 3590 IH
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(b) EFFECTIVE DATE.—The amendments made by
this act shall apply to payments made after February 17,
2009.

SEC. 5. INCREASE IN PENALTY FOR FAILURE TO FILE A
PARTNERSHIP OR S CORPORATION RETURN.

(a) IN  GENERAL.—Sections 6698(b)(1) and

6699(b)(1) of the Internal Revenue Code of 1986 are each

amended by striking “$89” and inserting “$110"".

O o0 9 AN U B~ W

(b) EFFECTIVE DATE.—The amendments made by

[a—
)

this section shall apply to returns for taxable years begin-

[E—
[—

ning after December 31, 2009.

[S—
[\

SEC. 6. TIME FOR PAYMENT OF CORPORATE ESTIMATED

[a—
W

TAXES.

[—
N

The percentage under paragraph (1) of section

[S—
()}

202(b) of the Corporate Estimated Tax Shift Act of 2009

[a—
(@)

m effect on the date of the enactment of this Act is 1n-

[S—
~

creased by 0.5 percentage points.

O

*HR 3590 IH
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111TH CONGRESS
L8 H, R. 3590

AN ACT

To amend the Internal Revenue Code of 1986 to modify
the first-time homebuyers credit in the case of members
of the Armed Forces and certain other Federal employ-

ees, and for other purposes.
1 Be it enacted by the Senate and House of Representa-

2 twes of the Unated States of America in Congress assembled,
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2

1 SECTION 1. SHORT TITLE.

2 This Act may be cited as the “Service Members
3 Home Ownership Tax Act of 2009,

4 SEC. 2. WAIVER OF RECAPTURE OF FIRST-TIME HOME-
5 BUYER CREDIT FOR INDIVIDUALS ON QUALI-
6 FIED OFFICIAL EXTENDED DUTY.

7 (a) IN GENERAL.—Paragraph (4) of section 36(f) of
8 the Internal Revenue Code of 1986 is amended by adding
9 at the end the following new subparagraph:

10 “(E) SPECIAL RULE FOR MEMBERS OF
11 THE ARMED FORCES, ETC.—

12 “(1) IN GENERAL.—In the case of the
13 disposition of a principal residence by an
14 individual (or a cessation referred to in
15 paragraph (2)) after December 31, 2008,
16 in connection with Government orders re-
17 ceived by such individual, or such individ-
18 ual’s spouse, for qualified official extended
19 duty service—
20 “(I) paragraph (2) and sub-
21 section (d)(2) shall not apply to such
22 disposition (or cessation), and

23 “(II) 1if such residence was ac-
24 quired before January 1, 2009, para-
25 oraph (1) shall not apply to the tax-
26 able year in which such disposition (or

*HR 3590 EH
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3

| cessation) oceurs or any subsequent
2 taxable year.

3 “(11) QUALIFIED OFFICIAL EXTENDED
4 DUTY SERVICE.—For purposes of this sec-
5 tion, the term ‘qualified official extended
6 duty service’” means service on qualified of-
7 fical extended duty as—

8 “(I) a member of the uniformed
9 services,
10 “(IT) a member of the Foreign
11 Service of the United States, or
12 “(IIT) as an employee of the in-
13 telligence community.
14 “(i11) DEFINITIONS.—Any term used
15 in this subparagraph which is also used in
16 paragraph (9) of section 121(d) shall have
17 the same meaning as when used in such
18 paragraph.”.
19 (b) EFFECTIVE DATE.—The amendment made by

20 this section shall apply to dispositions and cessations after

21 December 31, 2008.

*HR 3590 EH
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4
SEC. 3. EXTENSION OF FIRST-TIME HOMEBUYER CREDIT

FOR INDIVIDUALS ON QUALIFIED OFFICIAL
EXTENDED DUTY OUTSIDE THE UNITED
STATES.
(a) IN GENERAL.—Subsection (h) of section 36 of the
Internal Revenue Code of 1986 is amended—
(1) by striking “This section” and inserting the
following:
“(1) IN GENERAL.—This section”, and
(2) by adding at the end the following:
“(2) SPECIAL RULES FOR INDIVIDUALS ON

QUALIFIED OFFICIAL EXTENDED DUTY OUTSIDE

THE UNITED STATES.—In the case of any individual
who serves on qualified official extended duty service
outside the United States for at least 90 days in cal-
endar year 2009 and, if married, such individual’s
spouse—

“(A) paragraph (1) shall be applied by
substituting ‘December 1, 2010 for ‘December
1, 2009,

“(B) subsection (f)(4)(D) shall be applied
by substituting ‘December 1, 2010 for ‘Decem-
ber 1, 2009’, and

“(C) in lieu of subsection (g), in the case

of a purchase of a principal residence after De-

cember 31, 2009, and before July 1, 2010, the

*HR 3590 EH
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| taxpayer may elect to treat such purchase as
2 made on December 31, 2009, for purposes of
3 this section (other than subsections (¢) and
4 (£)(4)(D)).”.
5 (b) COORDINATION WITH FIRST-TIME HOMEBUYER
6 CREDIT FOR DISTRICT OF COLUMBIA.—Paragraph (4) of
7 section 1400C(e) of such Code is amended by inserting
8 “(December 1, 2010, in the case of a purchase subject
9 to section 36(h)(2))” after “December 1, 2009”.

10 (¢) EFFECTIVE DATE.—The amendments made by

I1 this section shall apply to residences purchased after No-

12 vember 30, 2009.

13 SEC. 4. EXCLUSION FROM GROSS INCOME OF QUALIFIED

14 MILITARY BASE REALIGNMENT AND CLO-

15 SURE FRINGE.

16 (a) IN GENERAL.—Subsection (n) of section 132 of

17 the Internal Revenue Code of 1986 is amended—

18 (1) in subparagraph (1) by striking “this sub-

19 section) to offset the adverse effects on housing val-

20 ues as a result of a military base realignment or clo-

21 sure” and inserting ‘“‘the American Recovery and

22 Reinvestment Tax Act of 2009)”, and

23 (2) in subparagraph (2) by striking “clause (1)

24 of”.

*HR 3590 EH
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(b) EFFECTIVE DATE.—The amendments made by
this act shall apply to payments made after February 17,
2009.

SEC. 5. INCREASE IN PENALTY FOR FAILURE TO FILE A
PARTNERSHIP OR S CORPORATION RETURN.

(a) IN  GENERAL.—Sections 6698(b)(1) and

6699(b)(1) of the Internal Revenue Code of 1986 are each

amended by striking “$89” and inserting “$110"".

O o0 9 AN U B~ W

(b) EFFECTIVE DATE.—The amendments made by

[a—
)

this section shall apply to returns for taxable years begin-

[E—
[—

ning after December 31, 2009.

[S—
[\

SEC. 6. TIME FOR PAYMENT OF CORPORATE ESTIMATED

[a—
W

TAXES.

[—
N

The percentage under paragraph (1) of section

[S—
()}

202(b) of the Corporate Estimated Tax Shift Act of 2009

[a—
(@)

m effect on the date of the enactment of this Act is 1n-

[S—
~

creased by 0.5 percentage points.

Passed the House of Representatives October 8,
2009.

Attest:

Clerk.

*HR 3590 EH
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Calendar No. 175
AMENDMENT NO. 2786

Purpose: In the nature of a substitute.
IN THE SENATE OF THE UNITED STATES—111th Cong., 1st Sess.
H.R. 3590

To amend the Internal Revenue Code of 1986 to modify
the first-time homebuyers credit in the case of members
of the Armed Forces and certain other Federal employ-
ees, and for other purposes.

November 19, 2009
Ordered to lie on the table and to be printed

Amendment in the nature of a substitute intended to be
proposed by Mr. REID (for himself, Mr. Bavcus, Mr.
DobpD, and Mr. IHARKIN)

Viz:
| Strike all after the enacting clause and insert the fol-
2 lowing:
3 SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
4 (a) SHORT TrrLE.—This Act may be cited as the
5 “Patient Protection and Affordable Care Act”.
6 (b) TABLE OF CONTENTS.—The table of contents of
7 this Act is as follows:

See. 1. Short title; table of contents.

TITLE I—QUALITY, AFFORDABLE HEALTH CARE FOR ALL
AMERICANS
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1 (7) SECRETARY.—Any reference in this sub-
2 section to the Secretary of the Treasury shall be

3 treated as including the Secretary’s delegate.

4 (8) OTIHER TERMS.—Any term used in this sub-
5 section which is also used in section 48D of the In-

6 ternal Revenue Code of 1986 shall have the same

7 meaning for purposes of this subsection as when

8 used in such section.

9 (9) DENIAL OF DOUBLE BENEFIT.—No credit
10 shall be allowed under section 46(6) of the Internal
11 Revenue Code of 1986 by reason of section 48D of
12 such Code for any investment for which a grant is
13 awarded under this subsection.

14 (10) APPROPRIATIONS.—There is hereby appro-
15 priated to the Secretary of the Treasury such sums
16 as may be necessary to carry out this subsection.

17 (11) TERMINATION.—The Secretary of the
18 Treasury shall not make any grant to any person
19 under this subsection unless the application of such
20 person for such grant is received before January 1,
21 2013.

22 (f) EFFECTIVE DATE.—The amendments made by

23 subsections (a) through (d) of this section shall apply to
24 amounts paid or incurred after December 31, 2008, in

25 taxable years beginning after such date.

*AMDT. NO. 2786
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'\ CONGRESSIONAL BUDGET OFFICE Douglas W. Elmendorf, Director
U.S. Congress

Washington, DC 20515

July 24, 2012

Honorable John Boehner
Speaker of the House

U.S. House of Representatives
Washington, DC 20515

Dear Mr. Speaker:

As you requested, the Congressional Budget Office (CBO) and the staff of
the Joint Committee on Taxation (JCT) have estimated the direct spending
and revenue effects of H.R. 6079, the Repeal of Obamacare Act, as passed
by the House of Representatives on July 11, 2012. This estimate reflects the
spending and revenue projections in CBO’s March 2012 baseline as
adjusted to take into account the effects of the recent Supreme Court
decision regarding the Affordable Care Act (ACA).' H.R. 6079 would
repeal 2the ACA, with the exception of one subsection that has no budgetary
effect.

In repealing the ACA, H.R. 6079 would restore provisions of law modified
by that legislation as if the ACA had never been enacted. Among other
things, H.R. 6079 would:

e Eliminate the requirement that most legal residents of the United
States obtain health insurance or pay a penalty tax;

1. See Congressional Budget Office, Estimates for the Insurance Coverage Provisions of the
Affordable Care Act Updated for the Recent Supreme Court Decision (July 2012). The ACA
comprises the Patient Protection and Affordable Care Act (Public Law 111-148) and the
provisions of the Health Care and Education Reconciliation Act of 2010 (P.L. 111-152) that
are related to health care. In addition to repealing the ACA itself, H.R. 6079 would also affect
certain subsequent changes in statute. As used in this letter, the term “repealing the ACA”
encompasses all of the effects of H.R. 6079.

2. That subsection relates to procedures for Congressional consideration of a proposal that the
Independent Payment Advisory Board (or the Secretary of Health and Human Services)
submits to the Congress as required under section 1899A of the Social Security Act. That
provision has no effect on CBO and JCT’s estimate of the budgetary effects of the ACA or its
repeal.
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¢ Eliminate insurance exchanges through which certain individuals
and families will receive federal subsidies to substantially reduce the
cost of purchasing health insurance coverage;

e Significantly reduce eligibility for Medicaid for residents of states
that will choose to expand their programs under the ACA;

e Increase the rate of growth of Medicare’s payment rates for most
services (relative to the growth rates projected under current law);

e Eliminate the excise tax on health insurance plans with relatively
high premiums;

e Eliminate certain taxes on individuals and families with relatively
high incomes; and

e Make various other changes to the federal tax code, Medicare,
Medicaid, and other programs.

Table 1 summarizes CBO and JCT’s assessment of the changes in federal
budget deficits that would result from the effects of H.R. 6079 on direct
spending and revenues. Table 2 (on pages 5 and 6) shows more detail on
the federal budgetary cash flows for direct spending and revenues
associated with the legislation. Tables 3 and 4 (on pages 11 and 12) provide
estimates of H.R. 6079’s effects related to health insurance coverage:

Table 3 shows changes in the number of nonelderly people in the United
States who will have health insurance, and Table 4 shows the primary
budgetary effects of the legislation’s major provisions related to insurance
coverage.

Impact on the Federal Budget in the First Decade

Assuming that H.R. 6079 is enacted near the beginning of fiscal year 2013,
CBO and JCT estimate that, on balance, the direct spending and revenue
effects of enacting that legislation would cause a net increase in federal
budget deficits of $109 billion over the 2013-2022 period (see Table 1).
That net increase in deficits from enacting H.R. 6079 has three major
components:

e The ACA contains a set of provisions designed to expand health
insurance coverage, which, on net, are projected to cost the
government money. The costs of those coverage expansions—which
include the cost of the subsidies to be provided through the
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exchanges, increased outlays for Medicaid and the Children’s Health
Insurance Program (CHIP), and tax credits for certain small
employers—will be partially offset by penalty payments from
employers and uninsured individuals, revenues from the excise tax
on high-premium insurance plans, and net savings from other
coverage-related effects. By repealing those coverage provisions of
the ACA, over the 2013-2022 period, H.R. 6079 would yield gross
savings of an estimated $1,677 billion and net savings (after
accounting for the offsets just mentioned) of $1,171 billion.?

e The ACA also includes a number of other provisions related to
health care that are estimated to reduce net federal outlays (primarily
for Medicare). By repealing those provisions, H.R. 6079 would
increase other direct spending in the next decade by an estimated
$711 billion.

e The ACA includes a number of provisions that are estimated to
increase federal revenues (apart from the effect of provisions related
to insurance coverage), mostly by increasing the Hospital Insurance
(HI) payroll tax and extending it to net investment income for high-
income taxpayers, and imposing fees or excise taxes on certain
manufacturers and insurers. Repealing those provisions would
reduce revenues by an estimated $569 billion over the 2013-2022
period.

Deficits would be increased under H.R. 6079 because the net savings from
eliminating the insurance coverage provisions would be more than offset by
the combination of other spending increases and revenue reductions. In
total, CBO and JCT estimate that H.R. 6079 would reduce direct spending
by $890 billion and reduce revenues by $1 trillion over the 2013-2022
period, thus adding $109 billion to federal budget deficits over that period
(see Table 2). For various reasons discussed elsewhere in this document,
the estimated budgetary effects of repealing the ACA by enacting

H.R. 6079 are not equivalent to an estimate of the budgetary effects of the
ACA with the signs reversed.

3. The estimated net effects of repealing the coverage provisions of the ACA differ slightly from
CBO and JCT’s current projections of the budgetary effects of those provisions (see
Congressional Budget Office, Estimates for the Insurance Coverage Provisions of the
Affordable Care Act Updated for the Recent Supreme Court Decision, July 2012). Some of
the effects of changes made under the ACA that are captured in those projections would be
expected to continue even if H.R. 6079 was enacted. For example, if H.R. 6079 was enacted,
CBO does not expect health insurers to universally or immediately discontinue the coverage
of preventive health benefits without copayments that is required by the ACA.
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TABLE 1. ESTIMATE OF THE IMPACT ON THE DEFICIT THAT WOULD RESULT FROM THE DIRECT
SPENDING AND REVENUE EFFECTS OF H.R. 6079, THE REPEAL OF OBAMACARE ACT

By Fiscal Year, in Billions of Dollars

2013- 2013-
2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2017 2022
NET CHANGES IN THE DEFICIT FROM INSURANCE COVERAGE PROVISIONS *°
Effects on the Deficit -4 -45 95 -130 -146 -146 -145 -146 -153 -160 -420 -1,171
NET CHANGES IN THE DEFICIT FROM OTHER PROVISIONS AFFECTING DIRECT SPENDING®

Effects on the Deficit of

Changes in Outlays 1 37 50 51 59 74 90 103 117 129 199 711
NET CHANGES IN THE DEFICIT FROM OTHER PROVISIONS AFFECTING REVENUES!

Effects on the Deficit of

Changes in Revenues 37 32 50 52 57 61 64 68 72 76 228 569
NET INCREASE OR DECREASE (-) IN THE DEFICIT®

Effect on Deficits 34 24 6 -26 -31 -12 9 25 36 44 7 109
On-Budget 32 22 3 -32 -39 -23 -6 10 21 27 -14 14
Off-Budget ® 2 2 3 6 8 12 14 15 16 17 21 95

Sources: Congressional Budget Office and the staff of the Joint Committee on Taxation (JCT).
Note: Numbers may not sum to totals because of rounding.

a. Does not include federal administrative costs that are subject to appropriation.

b. Includes excise tax on high-premium insurance plans.

c. These estimates reflect the effects of provisions affecting Medicare, Medicaid (other than the effects of provisions related to coverage)
other federal health programs, and include the effects of interactions between insurance coverage provisions and those programs.

d. The changes in revenues include effects on Social Security revenues, which are classified as off-budget. The 10-year total of $569 billi

, and

on

includes $565 billion in reduced revenues from tax provisions (estimated by JCT) apart from receipts from the excise tax on high premium
insurance plans and $5 billion in reduced revenues from certain provisions affecting Medicare, Medicaid, and other programs (estimated by

CBO and JCT).

e. Off-budget effects include changes in Social Security spending and revenues as well as in spending by the U.S. Postal Service.
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TABLE 2. ESTIMATED CHANGES IN DIRECT SPENDING AND REVENUES OF H.R. 6079, THE REPEAL OF
OBAMACARE ACT

By Fiscal Year, in Billions of Dollars

2013- 2013-
2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2017 2022

CHANGES IN OUTLAYS FROM DIRECT SPENDING

Health Insurance Exchanges
Premium and Cost Sharing

Subsidies 0 -23 -45 -74 91 -101 -107 -111 -118 -123 -233 -793
Grants to States for the
Establishment of Exchanges * -1 -1 * * 0 0 0 0 0 -2 -2
Other Related Spending 2 -1 _* _* ke x o xx 3 3
Subtotal 2 -24 -46 -75 91 -101 -107 -111 -118 -123 -238 -798

Effects of Coverage Provisions
on Medicaid and CHIP -1 -26 -49 -62 -69 =17 -83 -86 -92 -99 206 -643

Reinsurance and Risk
Adjustment Payments * 0 -6 -17 -18 -20 -19 221 -23 -25 -27 -61  -177

Medicare and Other Medicaid
and CHIP Provisions
Reductions in Annual
Updates to FFS Payment

Rates 4 14 21 25 32 42 53 64 75 86 9 415
Medicare Advantage Rates
Based on FFS Rates 0 8 14 18 18 16 18 19 20 23 59 156
Medicare and Medicaid
DSH Payments * 3 4 6 8 9 9 6 14 56
Other Provisions -1 18 15 7 6 10 13 14 16 18 44 114
Subtotal 3 41 54 54 61 77 94 105 121 133 213 741
Other Changes in Direct
Spending
Community Living
Assistance Service and
Supports® 0 0 0 0 0 0 0 0 0 0 0 0
Other Provisions © -1 -3 -3 -1 * -1 -1 * -1 -2 -9 -14
Subtotal -1 -3 -3 -1 * -1 -1 * -1 -2 -9 -14
Total Outlays -2 -18 -61 -102 -119 -121 -118 -115 -116 -119 -302 -890
On-Budget -2 -18 -61  -101 -118 -120 -117 -114 -115 -117 -299 -832
Off-Budget 0 * -1 -1 -1 -1 -1 -1 -1 -1 -2 -8

Continued
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TABLE 2. Continued

By Fiscal Year, in Billions of Dollars

2013- 2013-
2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2017 2022
CHANGES IN REVENUES
Coverage-Related Provisions
Exchange Premium Tax
Credits 0 7 14 22 26 29 30 31 31 32 69 222
Small Employer Tax Credits 2 2 3 2 1 2 2 2 2 2 11 20
Penalty Payments by
Uninsured Individuals 0 0 -3 -6 -7 -7 -7 -8 -9 -9 -15 -55
Penalty Payments by
Employers 0 -4 -9 -10 -11 -12 -14 -15 -15 -16 33 -106
Excise Tax on High-Premium
Insurance Plans 0 0 0 0 0 -11 -18 =22 -27 -32 0 -111
Associated Effects of
Coverage Provisions on Tax
Revenues -1 -3 -6 -14 -23 -29 -34 -36 -35 -37 -46 216
Reinsurance and Risk
Adjustment Collections® 0 -13 -16 -18 -18 -20 =22 -24 -26 -27 -65 -184
Other Provisions
Fees on Certain Manufacturers
and Insurers ¢ -10 -12 -15 -15 -18 -19 -18 -19 -20 =21 -69  -165
Additional Hospital Insurance
Tax -20 -10 -25 -29 -32 -35 -38 -41 -43 -46  -115 -318
Other Revenue Provisions -7 -11 -10 -8 -7 -8 -8 -9 -9 -9 -44 -87
Total Revenues -36 -42 -67 -75 -88 -109 -127 -140 -152 -163 -308 -1,000
On-Budget -34 -40 -64 -69 -79 97 -111  -124 -135 -145 -285 -896
Off-Budget -2 -2 -3 -7 -9 -13 -16 -16 -17 -19 23 -103
INCREASE OR DECREASE (-) IN THE DEFICIT ¢
Net Effect on Deficits 34 24 6 -26 -31 -12 9 25 36 44 7 109
On-Budget 32 22 3 -32 -39 -23 -6 10 21 27 -14 14
Off-Budget 2 2 3 6 8 12 14 15 16 17 21 95
Sources: Congressional Budget Office and the staff of the Joint Committee on Taxation.

Notes:

Does not include effects of spending subject to future appropriation. Numbers may not sum to totals because of rounding.

CHIP = Children’s Health Insurance Program; FFS = fee-for-service; DSH = disproportionate share hospital.

* = between $0.5 billion and -$0.5 billion.

a. Reductions to risk-adjustment payments lag revenues shown later in the table by one quarter. The reduction in payments for reinsurance
totals $20 billion over the 10-year period.

b. On October 14, 2011, the Secretary of the Department of Health and Human Services announced that she did not “see a viable path forward
for CLASS implementation at this time.” CBO considers that announcement to be definitive new information and as a result, CBO assumes
that CLASS will not be implemented unless there are changes in law or other actions by the Administration that would supersede the
Secretary’s announcement. Legislation to repeal the provisions of law establishing the CLASS program are therefore estimated to have no
budgetary effect relative to current law.

c. The 10-year total includes $30 billion in reduced outlays from non-coverage provisions that are not related to Medicare, Medicaid, or CHIP.
This amount is partially offset by $16 billion in net increased outlays, which represents the outlay portion of several coverage-related
provisions including small employer tax credits, penalty payments by employers, and associated effects of coverage provisions on tax
revenues and outlays for Social Security benefits.

d.  Amounts include repeal of fees on manufacturers and importers of branded drugs and on health insurance providers, and repeal of an excise
tax on manufacturers and importers of certain medical devices.

e. Positive numbers indicate increases in the deficit, and negative numbers indicate reductions in the deficit.
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In addition to those effects on direct spending and revenues, by CBO’s
estimates, repeal of the ACA would reduce the need for appropriations to
the Internal Revenue Service by between $5 billion and $10 billion over

10 years. Repealing the ACA would also reduce the need for appropriations
to the Department of Health and Human Services by between $5 billion and
$10 billion over 10 years, CBO estimates. Such savings might be reflected
in reductions in total discretionary spending, or they might free up room for
additional spending for other purposes under the caps on discretionary
appropriations that were established by the Budget Control Act of 2011.

Projections of the budgetary impact of H.R. 6079 are quite uncertain
because they are based, in large part, on projections of the effects of the
ACA, which are themselves highly uncertain. Assessing the effects of
making broad changes in the nation’s health care and health insurance
systems requires estimates of a broad array of technical, behavioral, and
economic factors. Separating the incremental effects of the provisions in the
ACA that affect spending for ongoing programs and revenue streams
becomes more uncertain as the time since enactment grows. The recent
Supreme Court decision that essentially made the expansion of the
Medicaid program a state option has also increased the uncertainty of the
estimates. However, CBO and JCT, in consultation with outside experts,
have devoted a great deal of care and effort to the analysis of health care
legislation in the past few years, and the agencies have strived to develop
estimates that are in the middle of the distribution of possible outcomes.

Implementing Repeal of the Affordable Care Act

If H.R. 6079 was enacted near the start of fiscal year 2013, a number of
final rules and other administrative actions to implement the ACA (and
some modifications to it that were subsequently enacted) will have taken
effect or been finalized during the 2% years since that law was enacted.
H.R. 6079 does not specify how to implement the requirement that the
provisions of law modified by the ACA be restored as if the ACA had
never been enacted—for example, with regard to Medicare’s payment rules
and certain changes to the Internal Revenue Code that are already in
operation. Because of that ambiguity, H.R. 6079 would cede considerable
discretion to the executive branch to implement its provisions.

CBO and JCT cannot anticipate with certainty the choices that the
executive branch agencies would make—particularly as they pertain to the
retroactive changes in law. CBO and JCT expect that retroactive
adjustments to spending programs and tax provisions would tend to be
applied in ways that would, on net, cost the government money:
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e For provisions related to the Medicare program, for example, CBO
assumes that the Department of Health and Human Services would
implement retroactive changes in payment rules that would increase
spending (because there would be pressure from, or legal actions by,
providers and other potential recipients), and would probably not be
able to fully implement changes that would require recoupment of
payments already made. CBO projects that the retroactive payments
would be disbursed over the 2013-2015 period.

e Similarly, for some provisions that provided new tax benefits or
increased existing tax benefits and have already been in effect, JCT
and CBO expect that the Internal Revenue Service would not be able
to recover the forgone revenues retroactively. For other provisions
that are already in effect that created new or increased taxpayer
liabilities, JCT and CBO expect that taxpayers would be able to file
for a refund.

In addition, some provisions cannot be retroactively adjusted. For example,
payment rates and subsidized benefits in the Medicare Advantage program
and the Part D prescription drug program since the ACA was enacted were
established in negotiated contracts. The benefits provided under those
contracts cannot be adjusted retroactively. Therefore, CBO assumes that the
payments made under those contracts would not be adjusted if H.R. 6079
was enacted.

CBO and JCT also anticipate that some of the changes induced by the ACA
in how public and private health insurance and health care programs are
administered would be sustained under H.R. 6079. In some cases, the ACA
established deadlines that accelerated certain activities, such as expansion
of the competitive bidding program for durable medical equipment in
Medicare. CBO expects that expansion of that program would not revert to
the slower schedule anticipated under prior law. Likewise, entities that pay
for or provide health care have changed processes to comply with standards
established pursuant to the administrative simplification provisions of the
ACA, and long-term care facilities have changed prescribing processes to
comply with a provision of the ACA that required those facilities to reduce
certain wasteful practices. CBO expects that those already-implemented
changes in processes will have a lasting impact even if the ACA is
repealed.
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Effects on Insurance Coverage and Their Budgetary Impact

H.R. 6079 would repeal all of the provisions of the ACA that are designed
to expand insurance coverage as well as related provisions. Most of those
provisions are scheduled to go into effect in January 2014. Under

H.R. 6079, about 30 million fewer nonelderly people would have health
insurance in 2022 than under current law, leaving a total of about

60 million nonelderly people uninsured (see Table 3). About 81 percent of
legal nonelderly residents would have insurance coverage in 2022,
compared with 92 percent projected under current law (and 82 percent
currently).

That difference of 30 million in the number of uninsured people in 2022
reflects a number of changes relative to what will occur under current law.
If H.R. 6079 was enacted, approximately 25 million people who will
otherwise purchase their own coverage through insurance exchanges would
not do so, and Medicaid and CHIP would have roughly 11 million fewer
enrollees. Partly offsetting those reductions would be net increases, relative
to the number projected under current law, of about 3 million people
purchasing individual coverage directly from insurers and about 4 million
people obtaining coverage through their employer.

CBO and JCT estimate that the repeal of the provisions of the ACA
affecting health insurance coverage would result in a net decrease in federal
deficits of $1,171 billion over fiscal years 2013 through 2022 (see Table 4).

That figure includes a $643 billion reduction in net federal outlays for
Medicaid and CHIP and $1,013 billion in savings resulting from
eliminating the exchange subsidies (and related spending). In addition, the
repeal of the tax credit for certain small employers who offer health
insurance is estimated to save $22 billion over 10 years.

Those gross savings of $1,677 billion through 2022 would be partly offset
by lower revenues or higher costs, totaling $506 billion over the 10-year
budget window, from four sources related to insurance coverage:

e FEliminating the penalty payments by uninsured individuals, which
would reduce revenues by $55 billion over 10 years;

¢ FEliminating penalty payments by employers whose workers would
receive subsidies via the exchanges, which would increase deficits
by $117 billion over 10 years;
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e FEliminating the excise tax on high-premium insurance plans,
resulting in a decline in revenues of $111 billion over 10 years; and

e Other budgetary effects, mostly on tax revenues, associated with
shifts in the mix of taxable and nontaxable compensation resulting
from changes in employment-based health insurance coverage,
which would increase deficits by $223 billion over 10 years.

In addition to the federal budgetary effects, repealing the coverage
provisions of the ACA would reduce states’ spending for Medicaid and
CHIP. Those provisions of the ACA will increase states’ spending because
states are required to pay a share of outlays for Medicaid and CHIP;
consequently, under H.R. 6079, states’ spending on Medicaid and CHIP
would be less than under current law.> CBO estimates that enacting

H.R. 6079 would reduce state governments’ spending for Medicaid and
CHIP for provisions related to coverage by $41 billion over the 2013-2022
period.

4. Changes in the extent of employment-based health insurance affect federal revenues because
most payments for that coverage are tax-preferred. If employers increase or decrease the
amount of compensation they provide in the form of health insurance (relative to current-law
projections), CBO and JCT assume that offsetting changes will occur in wages and other
forms of compensation—which are generally taxable—to hold total compensation roughly the
same. Such effects also arise with respect to specific elements of the proposal (such as the tax
credits for small employers), and those effects are included in the estimates for those
elements.

5. Costs for Medicaid and CHIP are shared by the federal government and the states. The
average federal share of spending typically has been 57 percent for Medicaid and 70 percent
for CHIP. Under the ACA, the federal government will pay all of the costs for people made
newly eligible for the Medicaid program through 2016, between 90 percent and 95 percent of
their costs for 2017 through 2019, and 90 percent in 2020 and thereafter. Similarly, for CHIP
the ACA increased the federal share of all costs for 2016 through 2019 from an average of 70
percent to an average of about 93 percent. Under H.R. 6079, the federal share of spending
would remain, on average, 57 percent for Medicaid and 70 percent for CHIP.



Case: 14-20039 Document: 00512632231 Page: 72 Date Filed: 05/15/2014

Honorable John Boehner
Page 11

TABLE 3. ESTIMATE OF THE EFFECTS OF H.R. 6079, THE REPEAL OF OBAMACARE ACT, ON HEALTH INSURANCE
COVERAGE

Millions of Nonelderly People, by Calendar Year

Effects on Insurance Coverage® 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

Current-Law Coverage”

Medicaid and CHIP 35 41 44 42 42 42 42 43 43 43
Employer 158 156 155 154 155 155 156 157 156 157
Nongroup and Other ° 25 24 25 26 26 28 28 28 28 28
Exchanges 0 9 14 23 25 26 26 25 25 25
Uninsured ¢ 53 41 _36 _30 29 29 29 29 _30 _30
Total 271 272 274 275 277 280 280 282 283 284
Change
Medicaid and CHIP -1 -7 -9 -10 -10 -11 -11 -11 -11 -11
Employer -1 2 3 5 5 6 6 5 4 4
Nongroup and Other ¢ * 1 1 2 2 3 2 2 3 3
Exchanges 0 -9 -14 -23 -25 -26 -26 -25 -25 -25
Uninsured ¢ 2 14 20 26 28 28 28 29 30 30
Uninsured Population Under H.R. 6079
Number of Uninsured Nonelderly People ¢ 55 55 55 56 57 57 57 58 60 60
Insured Share of the Nonelderly Population ®
Including All Residents 80% 80% 80% 80% 80% 80% 80% 79% 79% 79%
Excluding Unauthorized Immigrants 81% 81% 82% 82% 81% 81% 82% 81% 81% 81%

Sources: Congressional Budget Office and the staff of the Joint Committee on Taxation.
Notes: CHIP = Children’s Health Insurance Program; * = between 0.5 million and -0.5 million.
a. Figures for the nonelderly population include only residents of the 50 states and the District of Columbia who are younger than 65.

b. Figures reflect average annual enrollment; individuals reporting multiple sources of coverage are assigned a primary source. To illustrate the effects of enacting
H.R. 6079, changes are shown compared with coverage projections under current law.

c. Other includes Medicare; the effects of enacting H.R. 6079 are almost entirely on nongroup coverage.

d. The count of uninsured people includes unauthorized immigrants as well as people who are eligible for, but not enrolled in, Medicaid.
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TABLE 4. ESTIMATED EFFECTS ON DIRECT SPENDING AND REVENUES RELATED TO INSURANCE COVERAGE

PROVISIONS FROM ENACTING H.R. 6079, THE REPEAL OF OBAMACARE ACT

By Fiscal Year, in Billions of Dollars

2013-

Effects on the Federal Deficit*° 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2022
Medicaid and CHIP Outlays ° -1 -26 -49 -62 -69 =77 -83 -86 -92 99  -643
Exchange Subsidies and Related Spending ¢ -2 -24 -61 -97 -119 -129 -137 -141 -148 -155 -1,013
Small Employer Tax Credits © -2 3 4 2 _-1 _ -2 -2 -2 -2 -2 -22
Gross Impact of Coverage Provisions -5 -53 -113 -161 -189 208  -221 -229 242 256 -1,677
Penalty Payments by Uninsured Individuals 0 0 3 6 7 7 7 8 9 9 55
Penalty Payments by Employers ¢ 0 4 9 11 12 14 15 16 17 18 117
Excise Tax on High-Premium Insurance Plans ° 0 0 0 0 0 11 18 22 27 32 111
Other Effects on Tax Revenues and Outlays £ 1 3 6 15 24 30 35 37 36 36 223
Net Impact of Coverage Provisions® " -4 -45 -95  -130 -146 -146  -145 -146  -153  -160 -1,171

Sources: Congressional Budget Office and the staff of the Joint Committee on Taxation.
Notes: Numbers may not sum to totals because of rounding.

CHIP = Children’s Health Insurance Program.
a. Does not include federal administrative costs that are subject to appropriation.

b. Positive numbers indicate increases in the deficit, and negative numbers indicate reductions in the deficit.

c. States have the flexibility to make programmatic and other budgetary changes to Medicaid and CHIP. CBO estimates that H.R. 6079 would reduce state spending

on Medicaid and CHIP in the 2013-2022 period by about $41 billion as a result of repealing the coverage provisions.

d. Includes spending for high-risk pools, premium review activities, loans to co-op plans, grants to states for the establishment of exchanges, and the net budgetary

effects of proposed collections and payments for risk adjustment and transitional reinsurance.

e. The effects on the deficit of H.R.6079 include the associated effects on tax revenues of changes in taxable compensation.

f. The effects are almost entirely on tax revenues. CBO estimates that outlays for Social Security benefits would decrease by about $7 billion over the 2013-2022

period.
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Effects on Health Insurance Premiums

CBO has not analyzed the effect of H.R. 6079 on health insurance
premiums; however, it expects that the effects on premiums of repealing the
ACA would be similar to reversing the effects estimated in November
2009.° In particular, that analysis suggests that if H.R. 6079 was enacted,
premiums for health insurance in the individual market would be somewhat
lower than under current law, mostly because the average insurance policy
in that market would cover a smaller share of enrollees’ costs for health
care and a slightly narrower range of benefits. Nevertheless, many people
would end up paying more for health insurance—because under current
law, the majority of enrollees purchasing coverage in that market would
receive subsidies via the insurance exchanges, and H.R. 6079 would
eliminate those subsidies.

That prior analysis of premiums also suggests that premiums for
employment-based coverage obtained through large employers would be
slightly higher under H.R. 6079 than under current law, reflecting the net
impact of many relatively small changes. Premiums for employment-based
coverage obtained through small employers might be slightly higher or
slightly lower (owing to uncertainty about the impact of the enacted
legislation on premiums in that market).

Effects on Spending for Medicare, Medicaid, and Other Programs
Many of the other provisions that would be repealed by enacting H.R. 6079
affect spending for Medicare, Medicaid, and other federal programs. The
ACA made numerous changes to payment rates and payment rules in those
programs, established a voluntary federal program for long-term care
insurance through the Community Living Assistance Services and Supports
(CLASS) provisions, and made certain other changes to federal health
programs. In total, CBO estimates that repealing those provisions would
increase net federal spending by $711 billion over the 2013-2022 period.
(Those budgetary effects are summarized in Table 1.)

Spending for Medicare would increase by an estimated $716 billion over
that 20132022 period. Federal spending for Medicaid and CHIP would
increase by about $25 billion from repealing the noncoverage provisions of
the ACA, and direct spending for other programs would decrease by about
$30 billion, CBO estimates.

6. See Congressional Budget Office, letter to the Honorable Evan Bayh providing an analysis of
health insurance premiums under the Patient Protection and Affordable Care Act (November
30, 2009).
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Within Medicare, net increases in spending for the services covered by
Part A (Hospital Insurance) and Part B (Medical Insurance) would total
$517 billion and $247 billion, respectively. Those increases would be
partially offset by a $48 billion reduction in net spending for Part D.

The provisions whose repeal would result in the largest increases in federal
deficits include the following (all estimates are for the 20132022 period):

e Repeal of the reductions in the annual updates to Medicare’s
payment rates for most services in the fee-for-service sector (other
than physicians’ services) would increase Medicare outlays by
$415 billion. (That figure excludes interactions between those
provisions and others—namely, the effects of those changes on
payments to Medicare Advantage plans and collections of Part B
premiums.) Of that amount, higher payments for hospital services
account for $260 billion; for skilled nursing services, $39 billion; for
hospice services, $17 billion; for home health services, $66 billion;
and for all other services, $33 billion.

e Repeal of the new mechanism for setting payment rates in the
Medicare Advantage program would increase Medicare outlays by
$156 billion (before considering interactions with other provisions).

e Repeal of the reductions in Medicaid and Medicare payments to
hospitals that serve a large number of low-income patients, known as
disproportionate share hospitals (DSH), would increase federal
spending by $56 billion.

e Repeal of other provisions pertaining to Medicare, Medicaid, and
CHIP (other than the coverage-related provisions discussed earlier)
would increase federal spending by $114 billion.” That figure
includes a $3 billion increase in spending from eliminating the
Independent Payment Advisory Board (IPAB).® Under current law,
the IPAB will be required, under certain circumstances, to
recommend changes to the Medicare program to reduce that
program’s spending; such changes will go into effect automatically.

7. That figure incorporates the effect on federal spending for prescription drugs and biologics of
Public Law 112-144, the Food and Drug Administration Safety and Innovation Act, which
was enacted earlier this year.

8. See Congressional Budget Office, cost estimate for H.R. 452, the Medicare Decisions
Accountability Act of 2011 (March 6, 2012).



Case: 14-20039  Document: 00512632231 Page: 76  Date Filed: 05/15/2014

Honorable John Boehner
Page 15

Repeal of the Community Living Assistance Services and Supports
(CLASS) provisions would have no impact on projected federal deficits.
The ACA established the CLASS program as a national, voluntary long-
term care insurance program for providing community living assistance
services and supports financed through insurance premiums. On

October 14, 2011, the Secretary of Health and Human Services announced
that she did not “see a viable path forward for CLASS implementation at
this time.” Therefore, CBO’s baseline incorporates no spending or
premium collections for the CLASS program. Consequently, legislation to
repeal the CLASS program is estimated to have no budgetary effect relative
to current law."°

Effects on Discretionary Spending

The figures discussed elsewhere in this estimate generally do not include
any savings associated with lower discretionary spending under H.R. 6079.
CBO’s original cost estimate for the ACA, issued in March 2010, focused
on direct spending and revenues because those effects are relevant for pay-
as-you-go purposes and occur without any additional legislative action (in
contrast with discretionary spending, which is subject to future
appropriation action). However, that earlier estimate noted that additional
funding would be necessary for agencies to carry out the responsibilities
required of them by the legislation and that the legislation also included
explicit authorizations for a variety of grants and other programs.''

Although enacting H.R. 6079 would reduce the amounts of future
appropriations that might be needed or are specifically authorized, its
impact on total discretionary appropriations over the next several years
would depend on future legislative actions. Moreover, the potential impact
of H.R. 6079 or any other legislation on future appropriations is affected by
the caps on annual appropriations that were established by the Budget
Control Act of 2011 through fiscal year 2021. Eliminating the need to
implement the ACA might lead to reductions in total discretionary spending

9. See letter from Kathleen Sebelius, Secretary of the Department of Health and Human
Services, to John A. Boehner, Speaker, House of Representatives, October 14, 2011.

10. For more information, see CBO’s October 31, 2011, letter to Senator John Thune providing
an explanation of CBO’s treatment of the CLASS program in its baseline projections.

11. For more information, see Congressional Budget Office, letter to the Honorable Nancy Pelosi
about the budgetary effects of H.R. 4872, the Reconciliation Act of 2010 (March 20, 2010),
pp. 10-11; letter to the Honorable Jerry Lewis about potential effects of the Patient Protection
and Affordable Care Act on discretionary spending (May 11, 2010); and “Additional
Information About the Potential Discretionary Costs of Implementing PPACA” (May 12,
2010).
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or might free up some room under those caps for additional spending for
other discretionary programs.

By CBO’s estimates, repeal of the health care legislation would reduce the
need for appropriations to the Internal Revenue Service by between

$5 billion and $10 billion over 10 years. In addition, repealing the ACA
would reduce the need for appropriations to the Department of Health and
Human Services by between $5 billion and $10 billion over 10 years, CBO
estimates.

H.R. 6079 would also repeal a number of authorizations for appropriations,
which, if left in place, might or might not result in additional
appropriations. In 2011, CBO estimated that such provisions authorizing
specific amounts or extending existing authorizations with a specified level,
if fully funded, would result in appropriations of around $100 billion over
the 2012-2021 period.'? Enacting H.R. 6079 would have the effect of
reversing some but not all of those authorizations. For example, H.R. 6079
would have no impact on provisions of the ACA that authorized spending
only for 2012 because appropriations for that year have already been made.

Enacting H.R. 6079 would probably not significantly affect appropriations
for spending for programs and activities that existed prior to the ACA.
Many of the authorizations in the ACA were for activities that were already
being carried out under prior law or that were previously authorized and
that the ACA authorized for future years. For example, the ACA
reauthorized the Indian Health Service (IHS); CBO estimated in March
2012 that the ongoing activities of the IHS would cost $53 billion from
2012 through 2022. Consequently, just as the authorizations in the ACA of
an estimated $100 billion over the 2012-2021 period will not necessarily
lead to an increase of that amount in total discretionary spending, the repeal
of those authorizations would not necessarily result in discretionary savings
of that amount.

Effects on Revenues Not Related to Coverage

A number of changes to the Internal Revenue Code not directly related to
the coverage provisions were enacted as part of the ACA. In addition, some
of the changes made by provisions affecting spending that were not related
to the coverage provisions generated indirect effects on revenues. For
example, one of the ACA’s tax provisions, a requirement for additional
information reporting by small businesses of sales to corporations, has

12. See Congressional Budget Office, cost estimate for H.R. 2, the Repealing the Job-Killing
Health Care Law Act (February 18, 2011).
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already been repealed by the Comprehensive 1099 Taxpayer Protection and
Repayment of Exchange Subsidy Overpayments Act of 2011 (P.L. 112-9).
In total, repeal of the remaining provisions not directly related to the
coverage provisions is projected to reduce revenues by $569 billion over
the 2013-2022 period.

The largest of those revenue effects include the following (all estimates are
for the 2013-2022 period):

e The ACA increased the employee’s share of the HI payroll tax rate
for certain high-income taxpayers and broadened the HI tax base for
those taxpayers to include net investment income. Repeal of this
provision is projected to reduce revenues by $318 billion.

e Repeal of an annual fee on health insurance providers is estimated to
reduce revenues by $102 billion.

e Repeal of an annual fee on manufacturers and importers of branded
drugs is projected to reduce revenues by $34 billion.

e Repeal of an excise tax on manufacturers and importers of certain
medical devices is expected to reduce revenues by $29 billion.

e Repeal of a $2,500 limitation on the amount individuals may set
aside on a pre-tax basis in flexible spending arrangements is
estimated to reduce revenues by $24 billion.

Comparison with Previous Estimate

The estimated 10-year increase in deficits from repealing the ACA under
H.R. 6079 differs from what CBO and JCT estimated for H.R. 2 in
February 2011, although the legislative language of the two acts is
essentially the same." In that prior estimate, CBO and JCT projected that
changes in direct spending and revenues from enacting H.R. 2 would
increase deficits by $210 billion over the period from 2012 through 2021
(for 2013 through 2021, the cost was projected to be $185 billion); the
current estimate shows that changes in direct spending and revenues from
enacting H.R. 6079 would increase deficits by $65 billion from 2013
through 2021 (and by $109 billion including the effects in 2022).

13. See Congressional Budget Office, cost estimate for H.R. 2, the Repealing the Job-Killing
Health Care Law Act (February 18, 2011).
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The differences between the two sets of estimates result primarily from
changes in projections of direct spending and revenues under the ACA
since CBO prepared the January 2011 baseline. The differences in
projections also reflect legislation that has been enacted, changes in CBO’s
economic forecast, other updates to the estimates (including the effects of
the Supreme Court’s recent decision regarding the ACA), and a shift in the
time period covered. The most significant changes in the estimates include
the following:

e CBO and JCT’s July 2012 projections of the net costs of the ACA’s
coverage provisions over the 2013-2021 period are somewhat lower
than those projections were in January 2011. That downward
revision reflects the effects of subsequent statutory modifications,
changes in the economic outlook, updated estimates of the growth in
private health insurance premiums, the Supreme Court’s recent
decision regarding the ACA, and a number of technical changes in
CBO and JCT’s estimating procedures. Altogether, the estimated
savings over the 2013-2021 period from repealing the coverage
provisions are now $25 billion lower than was the case for H.R. 2.

e The Administration’s decision not to implement the CLASS
program eliminated the budgetary effects of repealing those
provisions. Last year, CBO estimated that repealing the CLASS
program would increase deficits by about $80 billion over the 2013—
2021 period. Thus, the Administration’s decision effectively reduces
the cost of repealing the ACA by $80 billion over that period,
relative to CBQO’s estimate prior to that decision.

e (CBO’s current projections of Medicare spending are lower than
those in the January 2011 baseline.'* In aggregate, therefore, the
projected increase in spending from repealing the Medicare
provisions of the ACA is also smaller. Since January 2011, however,
CBO has increased the number of Medicare beneficiaries who are
projected to be enrolled in the Medicare Advantage program (and
reduced the number of beneficiaries estimated to be enrolled in the
fee-for-service component of Medicare). The estimates presented
here reflect that change in the projected distribution of enrollment.

14. See Congressional Budget Office, Updated Budget Projections: Fiscal Years 2012 to 2022
(March 2012).
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e More of the funding provided by the ACA has now been obligated
or spent than was the case when the estimate of H.R. 2 was
completed. As a result, larger amounts would not be recovered by
enacting H.R. 6079 compared to the amounts estimated for H.R. 2.
In addition, more regulations implementing aspects of that
legislation have been promulgated, and more provisions of the ACA
have been partially or fully implemented. The current estimate of the
budgetary impact of repealing the ACA reflects those actions.

e The time periods covered by the two estimates differ. The February
2011 estimate for H.R. 2 covered the years from 2012 through 2021,
the period used for Congressional budget enforcement procedures
when that legislation was being considered (in calendar year 2011);
the current estimate of the effects of H.R. 6079 covers the period
from 2013 through 2022.

With the effects of those and other changes since February 2011 taken into
account, repealing the ACA will lead to an increase in budget deficits over
the coming decade, though a smaller one than previously projected,
according to CBO and JCT’s estimates. Figure 1 shows a comparison of the
estimated effects of H.R. 2 and H.R. 6079 on direct spending, revenues, and
deficits. From 2013 through 2016 and in 2021, the current estimates of
those effects are very similar. For 2017 through 2020, the current estimates
of the effects on revenues of repealing the ACA are quite close to the
estimates for H.R. 2, and the estimated effects on direct spending show
greater savings; thus the estimated increases in deficits are smaller.

Repeal of the ACA would reduce direct spending more than previously
estimated primarily for two reasons: Eliminating the CLASS program
would have no effect (rather than resulting in a net loss of income in the
first decade), and the estimated costs of repealing other noncoverage
provisions of the ACA are lower. Those differences are offset in part by the
slightly lower estimated savings from repealing the coverage provisions.
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Figure 1.

Estimated Budgetary Effects of Repealing the Affordable
Care Act

(Billions of dollars, by fiscal year)

Date Filed: 05/15/2014
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Congressional Budget Office and the staft of the Joint Committee on Taxation.

The Affordable Care Act (ACA) comprises the Patient Protection and Affordable Care Act (Public Law
111-148) and the health care provisions of the Health Care and Education Reconciliation Act of 2010 (Public
Law 111-152). In addition to repealing the ACA itself, H.R. 6079 would also affect certain subsequent changes
in statute. As used in this letter, the term “repealing the ACA” encompasses all of the effects of H.R. 6079.

The February 2011 estimates come from CBO’s cost estimate for H.R. 2, the Job-Killing Health Care Law
Act (February 18, 2011).
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Impact on the Federal Budget Beyond the First 10 Years

Relative to current law, enacting H.R. 6079 would, CBO estimates,
increase federal budget deficits in the decade following 2022. CBO does
not generally provide cost estimates beyond the 10-year projection period.
Over a longer time span, a wide range of changes could occur—in people’s
health, in the sources and extent of their insurance coverage, and in the
delivery of medical care—that are very difficult to predict but that could
have a significant effect on federal health care spending. Nonetheless,
certain Congressional rules require some information about the budgetary
impact of legislation in subsequent decades, and many Members have
requested analyses of the long-term budgetary impact of proposed broad
changes in the health care and health insurance systems.

Using methodology developed during consideration of the ACA, CBO
(with input from JCT) assessed the budgetary effects of H.R. 6079 in the
decade following the 10-year projection period by grouping the elements of
that legislation into broad categories and assessing the rate at which the
budgetary impact of each of those broad categories would increase over
time.

On that basis, CBO estimates that the total increase in deficits during the
2023-2032 period from enacting H.R. 6079 would lie in a broad range
around one-half percent of GDP. CBO has not extrapolated that estimate
further into the future. However, in view of the projected budgetary effects
between 2023 and 2032, CBO anticipates that enacting H.R. 6079 would
probably continue to increase budget deficits relative to those under current
law in subsequent decades. The imprecision of that estimate reflects the
greater degree of uncertainty that attends to it, compared with CBO’s
10-year estimates.

Those calculations incorporate an assumption that the provisions of current
law would otherwise remain unchanged throughout the next two decades.
However, current law includes a number of policies that might be difficult
to sustain over a long period of time. For example, the ACA reduced
payments to many Medicare providers relative to what the government
would have paid under prior law. On the basis of those cuts in payment
rates and the existing “sustainable growth rate”” mechanism that governs
Medicare’s payments to physicians, CBO projects that Medicare spending
(per beneficiary, adjusted for overall inflation) will increase significantly
more slowly during the next two decades than it has increased during the
past two decades. If those provisions would subsequently be modified or
implemented incompletely even in the absence of H.R. 6079, then the
budgetary effects of H.R. 6079 could be quite different—but CBO cannot
forecast future changes in law or assume such changes in its estimates.
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If you wish further details on this estimate, please contact me or CBO staff.
The primary staff contacts are Holly Harvey, Tom Bradley, Jean Hearne,
and Jessica Banthin. Many others at CBO, along with staff of the Joint
Committee on Taxation, contributed to this analysis, including Sarah
Anders, Linda Bilheimer, Stephanie Cameron, Julia Christensen, Anna
Cook, Peter Fontaine, Mark Hadley, Stuart Hagen, Lori Housman, Paul
Jacobs, Paul Masi, T.J. McGrath, Jamease Miles, Alexandra Minicozzi,
Julia Mitchell, Kirstin Nelson, Andrea Noda, Allison Percy, Lisa Ramirez-
Branum, Lara Robillard, Robert Stewart, Robert Sunshine, Ellen Werble,
Rebecca Yip, and Darren Young.

Sincerely,
Douglas W. Elmendorf

Director

cc:  Honorable Nancy Pelosi
Democratic Leader


darreny
Douglas Elmendorf
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